United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


Gnited States Court of Appeals 


POR THE DISTRICT OF COLUMBIACIRCUIT = T/nited States Court of Apnecls > 


For the 
District Of Columbia Circuit 


FILED oer 2 5 se58 


CLERK 
ALEXANDER KIRK, 


" 1 ‘3 G3 seven, 


DOROTHY GARNETT KIRK, 


No. 14, 648 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SAMUEL GREEN 
FRANK SMITH 


904 G Street, N. W. 
Washington 1, D. C. 


Attorneys for Appellant. 


ROBERT 1, THIEL 
Printer 








vy 











(i) ! 


QUESTION PRESENTED 


Whether a separation agreement drafted by the wife 's 
attorney and providing that the husband should pay "any and all 
Counsel fees incurred by either party in connection with this 
settlement agreement or in connection with any divorce or 
separation proceeding which may be instituted in the future" 
created as a matter of law an obligation in the husband to pay 
the wife's attorney's fees in collection proceedings on arrears 


when demanded by her in a suit on the contract. 





UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 648 


ALEXANDER KIRK, | 
Appellant, 
Vv. 
DOROTHY GARNETT KIRK, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The defendant-appellant, Alexander Kirk, appeals from a final 
judgment of the United States District Court for the District of Columbia 
granting the motion for summary judgment made by his former wife, 
the plaintiff-appellee, Dorothy Garnett Kirk. The complaint in the 
District Court was based upon the separation agreement of the parties 
and was an action at law in contract seeking (1) arrears in payments 


and (2) attorney's fees incurred in collection proceedings. The issue 
on appeal is whether the husband is obligated to pay the attorney's fees. 
The District Court has general jurisdiction of such cases under Title 11, 
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Section 306, of the District of Columbia Code (1951 edition), and this 
Court has appellate jurisdiction under Title 28, Sections 1291-1292, 
of the United States Code. 


STATEMENT OF THE CASE 


The pertinent parts of the record of proceedings in the Court 
below have been presented to this Court in a "Stipulated Statement 
under Rule 76," which is reproduced in the Joint Appendix. 


The parties were formerly husband and wife. They executed a 
comprehensive separation agreement on March 20, 1952 (J. A. 5-9). 
According to the husband's uncontroverted affidavit the agreement was 
prepared by the wife's attorney and the husband had no legal advice in 
formulating its provisions (Stipulated Statement). The significant 
terms for present purposes are VII and XII, here quoted in full for 
convenience: 


Vil. That the Husband shall pay any and all Counsel 
fees incurred by either party in connection with this 
settlement agreement or in connection with any di- 
vorce or separation proceeding which may be insti- 
tuted in the future. 


Ad * ° 


XI. That this agreement shall not be a bar to any 
action for separation or divorce by either party 
against the other; but in the event that either party 
shall at any time hereafter recover a judgment of 
separation or divorce against the other, this agree- 
ment shall remain in full force and effect, and shall 
not in any wise be affected by such judgment of 
separation or divorce. It is the intention of the 
parties that this agreement shall continue in full 
force and effect, whether or not a judgment of 
separation or divorce is at any time or at any 

place obtained by either party. | 


, 
The wife began the present litigation by filing a "Complaint on a 
Contract" in the District Court on October 2, 1957. Relying solely on 


the separation agreement, she claimed attorney's fees incurred in 
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collection proceedings and arrears in the periodic payments for support. 
Appellant admitted his obligation for the claimed arrears but denied 
liability under the agreement for the attorney's fees. | 


The latter issue came before the District Court on J une 11, 1958 
on cross-motions for summary judgment in which the meaning of the 
agreement was considered a matter of law, neither party filing affidavits 
of fact on this question other than the husband's affidavit above-mentioned. 
Appellant argued to the District Court that Paragraph VII clearly means 
that he is not obligated to pay appellee's attorney's fees beyond nego- 
tiation of the agreement and the procuring of a divorce, both of which 
have been accomplished, and, in the alternative, that any ambiguities 
in Paragraph VII should be resolved against appellee, whose attorney 
drafted the instrument. The District Court (Morris, J.) ruled in favor 
of appellee and stated orally that Paragraph VII of the agreement con- 
templated that the monthly payments should be net to appellee and that 
attorney's fees as set forth in the complaint should be borne by appel- 
lant, and that this was the same result that would follow in the absence 
of such agreement where a Court would require payment of the wife's 
attorney's fees in actions to enforce collection of maintenance payments 
which a Court had ordered the husband to make to the wife. The District 
Court referred determination of the amount of attorney's fees to the 
Auditor (J. A. 1-2), | 


The husband appeals from the judgment of the District Court as 
legally erroneous. : 


SUMMARY OF ARGUMENT 


I. The separation agreement of the parties provided that the 
husband should pay the wife's attorney's fees successively for drafting 
the agreement and for any subsequent divorce or separation proceeding. 
It did not provide that he should pay her attorney's fees in later collec- 
tion proceedings. The wife sued at law on the contract, and her rights 
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are only such as may be found in the contract itself and not in equity 
which might otherwise impose additional burdens on the husband. 


W. In the alternative, the phrase "any and all Counsel fees 
incurred by either party in connection with this settlement agreement" 
is ambiguous, and the ambiguity should be resolved against the plain- 
tiff wife. fe. who bears t! the burden of proof and whose attorney drafted the 
‘instrument. The word "agreement" is authoritatively defined as (1) 
mutually accepted rights and duties, and (2) a memorandum. In the 
absence of evidence to the contrary, the defendant husband is entitled 
to the second definition, which limits his obligation for the wife's 
attorney's fees to the drafting of a memorandum rather than the en- 


forcement of rights and duties. 


ARGUMENT 
f. 


THE SEPARATION AGREEMENT CLEARLY MEANT IN 
FACT AND LAW THAT THE HUSBAND HAD NO OBLI- 
GATION FOR THE WIFE'S ATTORNEY'S FEES BEYOND 
THE NEGOTIATION OF THE AGREEMENT AND THE 
PROCURING OF A DIVORCE OR SEPARATION. 


Provision Vif of the Agreement commits the husband to paying 
all counsel fees for two things in sequence -- first, "this settlement 
agreement” (underscoring supplied), and, second, any divorce or sepa- 


ration proceeding "in the future” (underscoring supplied). By this for- 


mulation the wife’s attorney assured payment of his own fee for the task 
at hand and protected his client from substantial professional expenses in 
the divorce action ahead. Such foresight is standard practice in drafting 
separation agreements. The husband fully performed these two obli- 
gations in order as they arose. If it had been intended that he should 

pay all attorney’s fees which appellee might incur in collection pro- 
ceedings from time to time after the dissolution of the marital status, 
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the agreement could easily have been made to say so. No such inten- 


tion is manifested,nor should it be supplied by judicial fiat. 


The District Court endeavors to support its ruling for the wife 
by likening her right to attorney's fees under the separation agreement 
to her right to such fees if there had been no separation agreement and 
a court had required maintenance payments. The first right is a mat- 
ter of law, the second of equity. By interchanging the two the District 
Court disregards the plain manifested intention of the parties and the 
legal consequences of that intention. In Provision XII of the Agree- 
ment the parties chose to be governed in their mutual relations by legal 
definiteness rather than equitable flexibility. "In the event'that either 
party shall at any time hereafter recover a judgment of separation or 
divorce against the other, this agreement shall remain in full force and 
effect, and shall not in any wise be affected by such judgment of sepa- 
ration or divorce" (underscoring supplied). The divorce having been 
accomplished, appellee has no rights against appellant except as they 


are stated in the separation agreement. 


A separation agreement, insofar as its meaning is concerned, 
is a contract like any other, and it should be interpreted in accordance 
with the ordinary law of contracts. Nelson on Divorce and Annulment 
(2nd edition, 1945), Sec. 13.05. Cooper v. Cooper (D.C. Mun. App. 
1944), 35 A.2d 921. Appellant through her counsel must have appre- 
ciated this principle when she captioned her first pleading in the Court 
below "Complaint on a Contract." Attorney's fees are not assessed 
against the husband in contractual actions on separation agreements, 
and the District Court erred in attaching "net" to the periodic pay- 
ments owing to the wife under the Agreement. Nelson, supra, sec. 
13. 58. | 
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It. 


IN THE ALTERNATIVE, THE PERTINENT PROVISION 

IN THE SEPARATION AGREEMENT IS INSOLUBLY 
AMBIGUOUS, FAILS TO MANIFEST A MUTUAL INTEN- 
TION OF THE PARTIES, AND CREATES NO OBLIGATION 
IN THE HUSBAND TO PAY HIS WIFE'S ATTORNEY'S 
FEES IN COLLECTION PROCEEDINGS IN CONTRACT 

ON ARREARS. 


If this Court feels, after considering the general argument al- 
ready made herein,| that the scope of the husband's obligation for the 
wife’s attorney's fees under the Agreement remains in doubt and should 
be further investigated, it is respectfully suggested that such investiga- 
tion will be fruitless and that the doubt should be resolved as a matter 
of law in favor of the husband. As plaintiff below the wife had the 
burden of proof to support her interpretation by the preponderance of 
evidence and logic. She adduced no evidence whatever, and logic does 
not support her. On the record the instrument alone is before this 
Court. Does Paragraph VI, abstractly analyzed, manifest a mutual 
intention of the parties to bind the husband to a quasi-permanent re- 
sponsibility for the wife's attorney's fees in collection proceedings ? 

No such interpretation can be reasonably imposed upon the husband. 


The language of Paragraph VII is on its face ambiguous. The 
husband is to pay "any and all Counsel fees incurred by either party in 
connection with this settlement agreement."" This expression, when 
dissected, has no decisive meaning for the case. 


"In connection with" is a relational phrase of inherently un- 
certain significance and has been interpreted widely or narrowly to suit 
different situations, the meaning to be applied being drawn or guessed 
from the context. Kokusai Kisen Kabushiki Kaisha v. Columbia Steve- 
doring Co. , Inc., (D.C.S.D.N.Y., 1938), 23 F. Supp. 403. National 
Life & Accident Ins. Co. v. Sutherland (Georgia, 1940), 12 S.E. 2d 183, 
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Birmingham v. Geer (8th Cir., 1950), 185 F.2d 82. In the instant case 
it presents in itself no particular problem. If Paragraph VII had said 
something like "in connection with this separation agreement and its 
enforcement by attorneys with or without judicial proceedings, ™ the 
husband could not reasonably deny the sort of obligation asserted 
against him. It is the total expression "in connection with this settle- 


ment agreement” that is insolubly ambiguous. 


The word "agreement" is defined in Webster's New International 
Dictionary (2nd edition, 1956) as having five meanings in current use. 
The "Law" meaning is the third: : 

a. A concurrence in an engagement that something 


shall be done or omitted; an exchange of promises; 
mutual understanding, arrangement, or stipulation. 


b. The language embodying reciprocal promises. 
The fifth meaning is: : 
A writing made to evidence the terms and condi- 
tions, or the fact, of an agreement (esp. in sense 3). 
This basic duality of meaning -- (1) mutually accepted rights and duties 
and (2) a memorandum -- runs through all the authorities on "agree- 


ment." Bouvier's Law Dictionary (8th edition, 1914) and Black's Law 





Dictionary (3rd edition, 1933) state the second meaning in identical 
language: "the writing or instrument which is evidence of an agree- 
ment."" The word "agreement" does not necessarily connote legal 
sanctions. "Agreement has a wider meaning than contract, : bargain or 
promise. The word contains no implication that legal consequences 
are or are not produced."" Restatement on Contracts, Sec. 3. 


The husband interprets his pertinent obligation under the sepa- 
ration agreement as follows: I have undertaken to pay all my wife's 
attorney's fees for (1) preparing this agreement (that is, this writing, 
this instrument); (2) representation in the event of a divorce or sepa- 


ration proceeding; (3) nothing else. This interpretation may not be the 


only possible one, but it is reasonable and legitimate, and he is entitled 
to make it. ; 
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Appellee has no right to burden appellant with her interpretation 
of “any and all Counsel fees incurred by either party in connection with 
this separation agreement" in its context as embracing professional 
fees entailed by her in collection proceedings at law. Her attorney 
drafted the instrument and she is chargeable with any insoluble ambi- 
guities he put into it. Williston on Contracts (2nd edition, 1936), sec. 
621. North American Graphite Corp. v. Allan, 1950, 87 U.S. App. 
D.C. 154, 184 F.2d 387. There is no showing that appellee or her 
representative ever brought home to appellant the wider concept of 
the phrase for which she now contends. Stinson v. New York Life Ins. 
Co., 1948, 83 U.S. App. D.C.115, 167 F.2d 233. The Agreement as it 
stands, if not plainly excluding appellee's position, at least fails to 


manifest a mutual understanding as to attorney's fees after the divorce. 


In this final posture of the case each party is free to make his or her 
own interpretation, and the Agreement creates no rights and duties 
where the parties differ as to its meaning. Williston on Contracts, 
Supra, sec. 95; Zlotnick v. Crisp, 1950, 87 U.S. App.D.C.339, 185 F. 
2d 502. 


CONCLUSION © 


For the reasons presented it is respectfully submitted that this 
Court reverse the order of the District Court granting appellee's motion 
for summary judgment insofar as it relates to attorney's fees and that 
this Court direct entry of an order granting appellant's cross-motion 
for summary judgment on this issue. 


SAMUEL GREEN 
FRANK SMITH 
904 G Street, N. W. 
Washington 1, D. C. 


Attorneys for Appellant. 
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JOINT APPENDIX 


. 3 IN THE UNITED STATES DISTRICT COURT 
. FOR THE DISTRICT OF COLUMBIA : 
> DOROTHY GARNETT KIRK ) [ Filed July 30, 1958] 
Plaintiff ! ! 
e vs. ) Civil Action No. 2476-57 
ALEXANDER KIRK ; ! 
Defendant ) 


ORDER GRANTING SUMMARY JUDGMENT AND 
REFERENCE TO AUDITOR 

Upon consideration of the motions of Plaintiff and of Defendant 
for summary judgment herein, and the affidavits adduced in support of 
and in opposition to said motions, and after argument of counsel for 
both sides in open Court, it is, by this Court, this 30th day of July, 
1958, 

ADJUDGED: | 

That the Plaintiff's motion for summary judgment herein be and 
the same is hereby granted, Defendant's motion for summary judgment 
is denied, and the Plaintiff is hereby awarded: 

1. Judgment for $5300. 60 plus interest and costs, : the same 
being the $6600. 00 arrearage claimed herein, less — 00 payments 
> made to date. 

2. Judgment for attorney's fees in an amount to be open to de- 
termination. | 

3. It is further ordered that the issue of attorney's fees to be 
awarded to Plaintiff in this action and in securing judgment against De- 
fendant in the amount of $2975. 00 and payment thereof in Municipal 
Court action M32689-54 be referred to the Auditor of ine Court for 


‘ determination and report. 
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4. This order is intended to supercede the order of this Court 
dated June 30, 1958. 


/s/ James W. Morris 
Judge 


[Filed July 30, 1958] 
STIPULATED STATEMENT UNDER RULE 76 
IN LIEU OF A FORMAL RECORD ON APPEAL 


The parties agree that the issue on this appeal is plain and 
Simple and can be more expeditiously presented to the appellate court 
by this stipulation than by the conventional method of a record on appeal. 

This case involves the interpretation of an agreement executed by 
the parties on March 20, 1952. 

Paragraph VII of said agreement provides as follows: 


"That the Husband shall pay any and all counsel 

fees incurred by either party in connection with 

this settlement agreement or in connection with 

any divorce or separation proceeding which may 
be instituted in the future.” 


This agreement is set forth in full in Exhibit A hereto. 

The affidavit of Defendant attached to "Defendant's Opposition to 
Plaintiff's Motion for Summary Judgment and Defendant's Motion for 
Summary Judgment" alleged: 


"3. That your affiant has, in fact, paid counsel 
fees to the attorney who drafted the Agreement for his 
then wife, the plaintiff, and has, in fact, paid an attor- 
ney’s fee for the divorce and that there is no further 
fee owing at this time to any attorney. 


"4. Thatthe said Agreement, referred to as 
Exhibit A, annexed to the plaintiff's Complaint, was 
drafted by the plaintiff's then attorney, and the defen- 
dant, without legal education, represented himself." 


These allegations were not contradicted in Plaintiff's affidavit 
which had been filed prior thereto in support of Plaintiff's Motion for 
Summary Judgment. 

Appellee (Piaintiff below) brought a "Complaint on a Contract" in 
the United States District Court for the District of Columbia on October 


2,1957, claiming the attorney's fees and arrears on the periodic payments 
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due under said contract. Appellant admitted his obligation for the 
claimed arrearages in monthly payments but denied his liability under 
the contract for the attorney's fees. : 

The attorney's fees claimed total Two Thousand Seventy-five 
Dollars ($2075. 00) as set forth in Appellant's "Affidavit in Support of 
Motion for Summary Judgment" and in the following paragraphs of 
Appellee's complaint: ; 

"5, In December, 1954, plaintiff filed suit, 
M32689-54, in the Municipal Court for the District of 
Columbia for arrearages due plaintiff from defendant 
under said contract through December, 1954; and on 
May 25,1955, a judgment for plaintiff was entered in 
said action in the amount of Two Thousand Nine Hundred 
Seventy-five Dollars ($2975.00) with interest and costs. 

"6. Said judgment of the Municipal Court has now 
been satisfied, but defendant has failed and neglected to 
perform his obligations under said contract in that he has 
failed to pay the plaintiff Two Hundred Dollars ($200. 00) 
per month for the twelve (12) months in 1955, the twelve 
(12) months in 1956, and for the first nine (9) months in 
1957, although plaintiff has demanded payment thereof. 

"7. Defendant has further neglected to pay plaintiff 
counsel fees in the amount of One Thousand Seventy-five 
Dollars ($1075. 00) incurred by plaintiff in connection with 
the enforcement of said agreement in said Municipal Court 
action; although Plaintiff has demanded payment thereof. 

"8. Asa result of defendant's breaches of the 
contract as aforesaid, plaintiff has been damaged in the 
sum of Eight Thousand Six Hundred Seventy-five Dollars 
($8675.00), which includes Six Thousand Six Hundred 
Dollars ($6600. 00) due plaintiff for the thirty-three (33) 
months beginning January, 1955, and One Thousand Seventy- 
five Dollars ($1075.00) counsel fees in plaintiff's action in 
the Municipal Court, and One Thousand Dollars ($1000. 00) 


legal fees in this action." 
2 oO 
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This issue of attorney's fees was considered by the District 
Court on cross-motions for summary judgment and was adjudicated 
in favor of appellee, the amount being open for determination and was 


referred to the auditor for investigation and report on June 30, 1958 Py 
(Exhibit B). A further order superceded the June 30, 1958, Order and 
was entered by the Court on July 30, 1958. (Exhibit C) Appellant filed ' 


his Notice of Appeal on July 24, 1958 (Exhibit D). Appellant contends 
that Paragraph VII of the separation agreement clearly means that he 
is not obligated to pay Appellee's attorney's fees beyond negotiation of 
the agreement and the procuring of a divorce, both of which have been 
accomplished. In the alternative, appellant contends that any ambigui- 
ties in Paragraph VII should be resolved against appellee, whose attor- 
ney drafted the instrument. 

In granting the motion of appellee in the Court below for sum- 
mary judgment for attorney's fees in an amount to be determined, Judge 
Morris tock the position that Paragraph 7 of the agreement contemplated 
that the monthly payments should be net to appellee and that attorney's 
fees incurred by appellee as set forth in the complaint should be borne 
by appellant, and he stated that this was the same result that would 
follow in the absence of such agreement where a Court would require 
payment of the wife's attorney's fees in actions to enforce collection of 
maintenance payments which a Court had ordered the husband to make 
to the wife. 

Agreed to: ‘ 


/s/ O. E. Stone 
Attorney for Plaintiff - Appellee 


/s/ Samuel Green Approved 


Attorney for Defendant - Appellant /s/ James W. Morris 
Judge 





5 EXHIBIT A 


[ Filed October 2, 1957] 
AGREEMENT 


This Agreement made between Dorothy Garnett Kirk, hereinafter 
referred to as the "Wife", and Alexander Kirk, hereinafter referred to 
as the "Husband." : 

The parties married during the month of December, 1937, in 
Chicago, Illinois. There has been no issue of the marriage. Prior to 
the month of July, 1943, certain circumstances developed which ren- 
dered it essential for the health, welfare and happiness of the parties 
that there be an immediate, complete and permanent separation as 
husband and wife. Since the aforesaid time an actual and complete 
state of separation has existed between the parties. They now desire 
to confirm such separation and make provision for the settlement of 
their property rights. : 

Now, therefore, in consideration of the premises and the mu- 
tual promises and undertakings herein contained, and for other good 
and valuable considerations, the parties agree: : 

I. That from the date hereof the parties may and shall continue 
to live separate and apart and each shall be free from interference, 
authority, and control, direct or indirect, by the other as fully as if 
sole and unmarried. Each may, for his or her separate use and bene- 
fit, engage in any employment, business or profession which he or she 
may deem advisable. : 

Il. That neither party shall molest, harass, disturb, or malign 
the other; that neither party shall interfere with the rights, privileges, 
doings or actions of the other; and that neither party shall interfere in 
any manner whatsoever with the other. Each party shall be at liberty 
to act and do as he or she sees fit. : 

il. That the following is an accurate and complete statement 
of the division and disposition of all personal property: , 

a) All the personal property of the parties, including 

furniture, furnishings, silverware, portraits, books, 
china, glassware, works of art, and other household 

effects of every kind and description now located in the 
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apartment occupied by the parties at Westchester 
Apartments, Apt. 201 B, City of Washington, District 
of Columbia, shall constitute the property of the Wife. 


The Husband shall and does hereby relinquish all right, 
title and interest that he may have therein. Notwith- 
standing the foregoing, the Wife shall permit the Husband 
to remove from the aforesaid apartment those personal 
effects owned by the Husband, and these shall consti- 
tute the property of the Husband. 

b) All bank accounts now standing in the name of the 
Wife shall constitute her sole and exclusive property, 
and each bank account now Standing in the name of the 
Husband shall constitute his sole and exclusive prop- 
erty; , and both he and she hereby relinquish all right, 
title and interest that either might have in any account 
standing in the other’s name. 

c) Except as herein provided to the contrary, each of 
the parties shall own, have, and enjoy independently of 


any claim or right of the other party, all personal prop- 


erty,, including all securities and choses in action, 
belonging to him or her and now in his or her posses- 
sion or which may hereafter belong to him or her, 
with full power of disposition, as though he or she 
were unmarried. 

d) The parties agree to execute, at any time hereafter, 
any and all instruments in furtherance of the provisions 
of this paragraph and in order further to secure to each 
other the property disposed of herein. 

IV. That each party hereto releases and discharges the other 
from any and all rights of dower, curtesy, or inheritance, as well as 
any other right arising out of or in connection with real property that 
either party now has or may have in the future as against the other by 
reason of the marriage relation; and each party covenants to execute 
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any papers that may reasonably be required by the other to effect such 
release. | 
V. That the Husband shall pay to the Wife, as a supplement to 
her present income, the sums of One Hundred Twenty Five Dollars 
($125. 00) a month until such time as the Husband shall earn Six Thousand 
Dollars ($6, 000.00) per year, and thereafter Two Hundred Dollars 
($200. 00) a month payable monthly on the first day of each and every 
month while the Husband and Wife both remain alive. In the event of 
a divorce between the Husband and Wife such payments shall continue 
until such time as the Wife remarries, in which event said payments 
shall cease. i 

VI. That each party hereby releases to the other all right, title, 
and interest in any life insurance policy which either may carry at the 
present time; and that each party shall execute any document or instru- 
ment necessary or required by the insurers or others to effect the pur- 
poses of this paragraph. | 

VII. That the Husband shall pay any and all Counsel fees in- 
curred by either party in connection with this settlement agreement or 
in connection with any divorce or separation proceeding which may be 
instituted in the future. | 

VIli. That in consideration of this agreement, each party hereto 
hereby releases and forever discharges. the other party, his or her 
heirs, executors, administrators, assigns, property and estate from any 
and all rights, claims, demands, and obligations of every kind and 
character for past and future support and maintenance, homestead, 
dower, curtesy, inheritance, descent, and distribution, and from all 
other rights, claims, demands and obligations of every kind and 
character arising out of or by virtue of the marital relation of the par- 
ties; and each party is forever barred from having or asserting any 
such right, claim, demand, or obligation at any time hereafter for any 
purpose. i 

IX. That each of the parties does hereby release the other of 
and from any claims, demands, dues, debts, and rights, except as 
herein provided. ! 
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X. That each party shall, at the request and expense of the 
other party, at any time and from time to time hereafter, take any and 
all steps and execute, acknowledge and deliver to the other party any 
and all instruments and assurances that the other party may reasonably 
require for the purpose of giving full force and effect to the provisions 
of this agreement. 


XI. That each party hereby releases and relinquishes any and 


all claims and rights that he or she may have or may hereafter acquire 
to share in any capacity or to any extent whatsoever in the estate of the 
other party upon the latter's death, and the Husband's obligation to make 
certain payments to the Wife in pursuance of the provisions set forth in 
Paragraph V hereof shall not survive his death. 

XI. That this agreement shall not be a bar to any action for 
separation or divorce by either party against the other; but in the event 
that either party shall at any time hereafter recover a judgment of 
separation or divorce against the other, this agreement shall remain 
in full force and effect, and shall not in any wise be affected by such 
judgment of separation or divorce. It is the intention of the parties that 
this agreement shall continue in full force and effect, whether or not a 
judgment of separation or divorce is at any time or at any place obtained 
by either party. | 

XIil. That the parties have incorporated in this agreement their 
entire understanding. No oral statements or prior written matter ex- 
trinsic of this agreement shall have any force or effect. . The parties 
are not relying upon any representation other than those expressly set 
forth herein. 

XIV. That the parties hereto declare that each has had indepen- 
dent legal advice by counsel of his or her own selection; that each fully 
understands the facts and has been fully informed of all legal rights and: 
liabilities; that after such advice and knowledge, each believes the 
agreement to be fair, just and reasonable; that each signs the agree- 
ment freely and voluntarily. 
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IN WITNESS WHEREOF the parties have hereunto set their 
respective hands and seals this 20th day of March, 1952. 
WITNESSED BY: 


/s/ Louis W. Metzger, Jr. /s/ Dorothy Garnett Kirk 
Wife | 
/s/ Alexander Kirk 


/s/ Louis W. Metzger, Jr. 
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(i) 


QUESTION PRESENTED 


In the opinion of appellee, the question is whether the pay- 


ment of fees for lawsuits necessary to collect monthly payments 
pursuant to a separation agreement between a husband and a wife 
may be avoided by the husband on the ground that this fee obliga- 
tion, which a court could impose on him apart from such agree- 
ment, was precluded by the provision of the agreement that the 
husband was to pay "any and all Counsel fees incurred by either 
party in connection with this settlement agreement .. . ” 








COUNTER-STATEMENT OF THE CASE ° 
SUMMARY OF ARGUMENT . = «@ « 


ARGUMENT: 


The Separation Agreement Here Involved Simply States What 
Would Be the Husband’s Obligation, Were There No Such 

Agreement, To Pay Legal Fees Incurred By The Wife In Law- 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


On 20 March 1952 (J.A. 9) Appellant (husband) and Appellee (wife) 
executed an agreement for the purpose of confirming their separation 
over the preceding nine years and to provide for the settlement of their 
property rights (J.A. 5). This contract contained provisions usual in 
separation agreements with respect to: the disposition of their personal 
property (J.A. 5, Para. III) real property (J.A. 67, Para. IV); monthly 
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payments to the wife (J.A. 7, Para. V); husband to pay "any and all i 
Counsel fees incurred by either party in connection with this settlement 
agreement........(J.A. 7, Para. VII); mutual releases (J.A. 7, Paras. _ 


VIII and [X); both husband and wife to execute all instruments reasonably 
necessary to carry out the contract (J.A. 8, Para. X); and stipulations 
that "this agreement Shall remain in full force and effect" whether or not 
there is a subsequent legal separation or divorce decree, and that each 
party "has had independent legal advice by counsel of his or her own 
selection" in connection with the rights of each under the agreement. 


In December, 1954, wife sued this appellant for arrearages under 
this agreement and had judgment for $2975 with interest and costs. That 
judgment being satisfied (J.A. 3), the wife brought this action in the 
United States District Court on October 2, 1957 (J.A. 2) for arrearages 
on periodic payments under the agreement beginning with January 1955 
until the date of suit, and for attorney's fees incurred in the two suits 
(J.A. 3). Appellant admitted liability for the arrearages ($6,000.00) 
in this action, but denied liability for any counsel fees incurred by ap- 
pellee in this action or in the prior Municipal Court action on this same 
contract (J.A. 3). 


On cross-motions for summary judgment on the issue of attorney's 
fees the District Court held that the contract provision for monthly pay- 


ments and for attorney's fees in connection with the contract meant that 4 
appellee should recover monthly payments in the net amounts agreed ‘ 
upon and that the monthly payments should be net to appellee and that ap- “ 
pellant should also be liable for the attorney's fees as provided in the “ 
contract. Judge Morris rejected appellant's express contention that the - 


contract phrase "in connection with this settlement agreement" should 

be narrowly construed so as to make the appellee bear the burden of the 
counsel fees necessary to make appellant comply with his agreement -- 
a burden which, the Court noted, would be enforceable against the ap- ' 
pellant in the absence of any contract. rR 
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SUMMARY OF ARGUMENT 


The terms of the separation agreement requiring appellant to pay 
“any and all” counsel fees in connection with a separation agreement 
with appellee, are clear and unambiguous. The court below properly 
found that this requirement did not relieve the appellant from having to 
pay legal fees for lawsuits necessary to enforce the terms of the separa- 
tion agreement against the appellant, who had failed to make periodic 
payments as agreed. | 


In reaching this result, the District Court analyzed the separation 
agreement entirely consistently with the District of Columbia precedents 
which have dealt with such agreements, and no case can be cited in this 
or in any other jurisdiction requiring a different result. 


ARGUMENT 


THE SEPARATION AGREEMENT HERE INVOLVED SIMPLY 
STATES WHAT WOULD BE THE HUSBAND'S OBLIGATION, 
WERE THERE NO SUCH AGREEMENT, TO PAY LEGAL: 
FEES INCURRED BY THE WIFE IN LAWSUITS TO COLLECT 
PERIODIC PAYMENTS FROM THE HUSBAND. 


The parties hereto had been married in 1937, they separated in 


1943, and in 1952 they entered into a separation agreement to provide 
for their property rights (J.A. 5). By this agreement the husband 
(appellant) agreed to pay the wife (appellee) certain monthly sums 
depending upon his income (J.A. 7). In addition to clarifying this 
obligation, the agreement provided (J.A. 7) | 
"That the husband shall pay any and all Counsel 

fees incurred by either party in connection with this 

settlement agreement or in connection with any: 

divorce or separation proceeding which may be 

instituted in the future." 
Other customary provisions called for mutual releases and the execution 
by the parties of instruments and documents necessary to carry out the 
agreement (J.A. 6-7). 





Ure eee 


é 


Lawsuits were necessary to make appellant pay the agreed-upon 
monthly sums. dHe did not contest the arrearages but here claims that 
he should be relieved of any obligation to pay any legal fees incurred by 
appellee inthese lawsuits, asserting that the "any and all” phrase in the 
above-quoted paragraph of the agreement precluded his having to pay 
legal fees involved in enforcing the agreement. 


We submit that the court below was correct in finding that the 
meaning of the contract was clear: that the words "any and all Counsel 
fees incurred by either party in connection with this settlement agree- 
ment or in connection with any divorce or separation proceeding. . .'-” 
did not and were not intended to relieve the husband from any payments 
of counsel fees for lawsuits in connection with enforcing the agreement; 
that this ‘any and all" phrase was intended to and did obligate appellant 
to pay such fees. This result seems obvious -- so obvious that in fact 
neither counsel in briefing this appeal has been able to cite any case in 
point on the question involved. The common intention of the parties to 
separation agreements is that, where periodic payments are provided, 
they shall be net to the wife. This intention is only reinforced where, 
as here, there is a specific “any and all" clause requiring husband to 
pay Counsel fees in connection with the agreement. 


No authority to the contrary is cited by appellant, and it is appel- 
lee’s contention that the one District of Columbia case mentioned in ap- 
pellant's brief, plus othercases in this jurisdiction involving separation 
agreements, all tend to support the approach of and the result reached 
by Judge Morris below. 





Cooper v. Cooper, 35 A. 2d 921 (D.C. Mun. App. 1944) is cited 
on page five of appellant's brief as authority on the meaning and inter- 
pretation of separation agreements. However all that the court said a 
there (p. 923) was that if such agreement was valid". . . the legal A. 
rules defining their rights and remedies are neither lessened nor in- 
creased by that marital status." The court specifically recognized that . 
(p. 922) "Marriage originates in the voluntary contract of the parties; 
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but, when consummated, public policy imposes definite legal obligations 


which the parties may not escape by their voluntary act or agreement." 
And, in referring to separation agreements, the court pointed out: "Such 
agreements, however, do not stand upon the same footing in all respects 

as other contracts, and their validity will not be recognized if there is 
evidence of fraud or coercion, or if the terms are unfair or unreasonable." 


Moreover, from the earliest cases in which separation agreements 
came before the courts in this jurisdiction such contracts have been 
evaluated in terms of what the duties between the parties were in the 
absence of such agreements. : 


Thus, in O'Connell v. Noonan, 1 App. D.C. 332 (1893), the Su- 
preme Court of the District of Columbia held that a separation agreement 
whereby the husband agreed to support his wife was valid, and this on the 
simple ground that: “it is sufficient that the law requires him to do pre- 
cisely what he did." (p. 335) _ 


To similar effect is Shaw v. Saxman, 46 App. D.C. 526 (1917), 
which involved the question of whether a separation agreement barred 
the wife from her share in the husband's estate. The court held that it 
did not in the absence of any express language purporting to do so. (p. 531) 
To arrive at this conclusion the court looked to what the situation would 
be, without any agreement between the parties. : 


On the other hand, in formulating the principles applicable to this 
cause, it serves appellant's purpose to pose to this Court a choice be- 
tween “legal definiteness" and "equitable flexibility" (Appellant's Brief, 
p. 5), and to suggest that equitable considerations have no place in the 
interpretation of a separation agreement. This rigid an approach has 
been rejected by this court in dealing with such matters. | For example 
in Hammond v. Hammond, 76 App. D.C. 357, 131 F. 2d 351,cert. den., 
318 U.S. 770 (1943), the appellant contended that notwithstanding his 
failure to make payments in accordance with his separation agreement, 
he was still entitled under the agreement to custody of the child. Ina 
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per curiam opinion this Court ruled contra, saying (p. 360) 'We think 

it would be both incorrect and inequitable to hold that appellant could ; 
refuse to furnish support to his wife and child, as he had bound himself 

to do, and at the same time insist upon his rights under the contract to 

have custody of his child." s 


Finally, to hold that this agreement purporting to make a good 
faith guarantee of maintenance actually gave appellant less than a court a: 
could give her, absent such agreement, would be in the phrase of Judge « 
“Washington in Landa v. Astin, 90 App. D.C. 86, 88, 193 F. 2d 369, to 
“. . . place a fremium on sharp dealing by the former husband" who 
might with impunity ignore his contractual obligations and thereby burden 
his wife with substantial legal fees in enforcing her rights based on the 
marriage. 


CONCLUSION 


Wherefore, it is respectfully submitted that this Court affirm the 
order of the District Court granting appellee's motion for summary judg- 
ment insofar as it relates to attorney's fees. 


OLIVER ELLIS STONE me 


1500 Massachusetts Avenue, N. W..\ 
Washington 5, D. C. 


Attorney for Appellee 









